
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Rondat,  Inc.

for Redetermlnatlon of a Deflclency or Revision
of a Determination or Refund of Corporatlon
Franchl.se Tax under Articl-e 9A of the Tax Law for
t h e  P e r i o d ,  1 2  l 3 L  1 7 8 - L 2 l 3 L  1 7 9 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duLy sworn,
of the State Tax Corqnlssion, that he ls
2lst  day of August,  1985, he served the
malJ. upon Rondat,  Inc.,  the pet i t ioner
true copy thereof ln a securely seal-ed

Rondat,  Inc.
4444 West Lawrence Ave.
Chicago, IL 60630

depoees and says that he ls an
over 18 years of age' and that
withln notl,ce of Declsion by

Ln the withln prqceedtng, by
postpald lrrapper addressed as

AFFIDAVIT OF

and by deposlttng
post off lce under
Service withLn the

same enclosed l-n a postpaLd properly addressed
the exclusive care and custody of the United States

State of New York.

is the pet i t i
the laet

loyee
on the
rt l f ted
Loslng a
l lows:

r l n a
tal

r
address

That deponent further says that the said addresaee
herein and that the address set forth on sald wrapper ts
of the pet i t ioner.

Sworn to before me this
21s t  day  o f  August ,  1985.

horl to st,er oa
pursuant to Tax Law sect ion  174



STATE OF NEW YORK
t)

STATE TAx COMMISSION

In the Matter of the Petition
o f

Rondat,  Inc.

for Redeterninatlon of a DefLciency or Revislon
of a Determination or Refund of Corporation
Franchl"se Tax under Artl"cle 9A of the Tax Law for
the  Per iod  L2  l3 I  17  8- l2 l3 I  179.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany i

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Cornmlssion, that he ls over 18 years of age, and that on the
21st day of August,  1985, he served the wlthin not ice of DecisLon by certLf led
mall upon Stephen L. Solomon, the representative of the Petltloner in the
wlthin proceeding, by enclosing a true copy thereof l-n a securely sealed
postpald wrapper addressed as fol lows:

Stephen L. Solomon
Ilutton & Solomon
342 Madison Ave.
New York, NY 10173

and by depositing same enclosed in a postpald properly addressed wrapper in a
post offlce under the excluslve care and custody of the United States Postal
Service nithin the State of New York.

That deponent further says that the said addresaee l-s the rePresentatlve
of the petitLoner hereln and that the address set forth on sald wraPPer le the
last known address of the representat,lve of the petttioner.

Sworn to before me thls
2 ls t  day  o f  August ,  1985.

to adm s ter
pursuant to Tax Law sect l"on I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ' I  Y O B . K  1 2 2 2 7

August  21,  1985

Rondat,  Inc.
4444 West Lawrence Ave.
Chlcago, IL 60630

Gentlemen;

PLease take notice of the Decislon of the State Tax Comrnlsslon enclosed
herewith.

You have now exhausted your right of review at the admlnistrative level-.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedLng in court to revlert an
adverse decision by the State Tax Conrmissl"on may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be conrmenced ln the
Suprene Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th is  no t ice .

Inqul-rles concernlng the computatlon of tax due or refund allowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Ftnance
Law Bureau - LLtigatlon Unlt
Butlding /i9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truLy yours,

STATE TA)( COMMISSION

cc: Pet l" t ionerrs Representat l ,ve
Stephen L. Solomon
Hutton & Solomon
342 Madtson Ave.
New York, NY 10173
Taxlng Bureauf s Representattve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet l t lon

RONDAT, INC.

for Redetermlnatlon of a Deflclency or for
Refund of Corporation Franchise Tax under
Article 9-A of the Tax Law for the Years 1978
a n d  1 9 7 9 .

o f

o f

DECISION

Peti t ioner,  Rondat,  Inc.,  4444 West Lawrence Avenue, Chicago' I l l inols '

50630, f i1-ed a pet l t lon for redetermlnat ion of a def ic iency or for refund of

corporation franchise tax under Articl-e 9-A of the Tax Law for the years 1978

a n d  1 9 7 9  ( F i l e  N o .  4 0 5 1 9 ) .

Pet i t ioner,  by l ts duly authorlzed representat lves, Hutton & Solomon,

Esqs.,  (Stephen L. Solomon, Esq.,  of  counsel) ,  walved a hearlng and submitted

l ts case for declsion based upon the ent ire f i le,  wlth al l  br lefs to be submltted

by Aprl l  19, 1985. After due conslderat ion of the f t le the Coumission renders

the fol lowlng decision.

ISSUE

Whether the Audlt DivLsion properly required petitioner to include ln lts

entLre net lncome ninety percent of the lnterest petitloner pald to the owner

of l ts non-vot lng preferred stock.

FINDINGS OF FACT

1. On Septenber 15 , 1982, folJ-owJ.ng a f leld audlt, the Audlt Dlvision

lssued to pet i t ioner,  Rondat,  Inc. ( t tRondatt t) ,  separate not lces of def lc l .ency

advlsing pet l t loner of asserted def ic iencles ln the amounts of $1I11646.30 for

1 9 7 8  a n d  $ 1 3 3 , 0 3 7 . 4 0  f o r  1 9 7 9 '  p l u s  l n t e r e s t .
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2. Rondat was incorporated in New York State on January 16 '  L973, and

began dolng business in New York State on the same date. Rondat ls engaged ln

the real estate rental  business, and owns eight bui ldings located ln New York

City.  I ts of f ices are located in Chicago, I l l inois.

3. The def ic iencles at i .ssue herein stem from the Audit  Divis ionfs

determlnation that Bankers Llfe and Casualty Company (rrBankers") owned more

than f lve percent of Rondatrs issued capltal  stockr thus requir ing Rondat to

lnclude in its entire net income nlnety percent of the lnterest it paid to

B a n k e r s  [ T a x  L a w  5 2 0 8 . 9 ( b ) ( 5 ) ] .

4. Bankers loaned money to Rondat from the tlme of Rondatrs incorpora-

tlon through the years in lssue. In addition, Bankers acquired fron thlrd

part ies between 1976 and 1978 certain of the mortgages on the real property

orrned by Rondat. Bankers also onns one hundred percent of Rondatrs non-voting

preferred stock, consist ing of 665 shares of such stock purchased at a cost of

$ 1 3 , 3 0 0 , 0 0 0 . 0 0 .

5. Datronics, Inc. (rrDatrontcs"),  ohrns one hundred percent,  of  Rondatrs

vot ing conmon stock, consist ing of 200 shares of such stock purchased for

$2,200,000.00. These shares carry a stated value ot $225.00 per share ( total l ing

$45,000.00)  w i th  the  ba lance pa id  by  Dat ron ics  ($2 ,155,000.00)  shown by  Rondat

as paid-1n capital .

6.  Rondatrs lssued and outstanding stock conslsts solely of the aforemen-

tloned preferred stock owned by Bankers and common stock owned by Datronics.

7. Schedul-e L (Balance Sheets) f i led wlth Rondatrs 1979 U.S. Corporat lon

Income tax Return (Forn IT'1120) ref lectsr at  l ine 21, the fol lowing:

"cap i ta l  S toek :  (a )  Pre fer red  s tock  $13,300,000.00
(b) Cornmon Stock $ 45,ooo.oo"
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8. I t  ls Rondatrs posit ion that the term t tcapital  stock'r  shouLd be read

to mean only rrvotJ.ng stock", and thus slnce Bankers owns no voting stock ln

Rondat 1t does not meet the five percent capltal stock ownership test [Tax Law

$208.9(b)(5) l  and the nlnety percent interest add back to ent lre net income is

not requlred.

CONCLUSIONS OF LAW

A. That Tax Law sect ion 208, subdlvls lon 9, paragraph (b) '  subparagraph

(5)  s ta tes ,  in  per tLnent  par t :

rr(b) Entire net lncome shall be determined without the
exclusion, deduct lon or credlt  of :

* * *

(5) nlnety per centun of lnterest on indebtedness dlrect ly
or indirectly owed to any stockholder or shareholder
(lncluding subsldiarLes of a corporate stockholder or
shareholder), or members of the imedLate fanlly of an
indlvldual stockholder or shareholder, owning ln the
aggregate Ln excess of five per centum of the lssued capltal
stock of the taxpayer' except that such interest may' ln
any event, be deducted

(i)  up to an amount not exceedlng one thousand do11arsr. . . t t .

B. That 20 NYCRR 3-2.3(a) provides, in relevant Part ,  as fol lows:

"[1]n conputl.ng entire net income, Federal taxable lncorne
musr be adJusted by addlng ro i t :

* r k *

(6) the amount deducted in computing Federal taxable income
for interest on indebtedness.. .dlrect ly or lndirect ly
owed.. . to a corporate stockholder includl.ng i ts subsldiartes
which own benefictal-l-y more than five percent of the total
number  o f  shares  o f  th  . . . t '

@
C. That both preferred stock and conmon stock const i tute capital  stock.

The terms ttpreferredtt and ttcor'-,onrt serve merely to distinguish trto of the
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var lous classes of such capltal  stock, accordlng to the r ights or prLvl leges

(e.g. vot ing r lghts,  div ldend pr lor l ty,  etc.)  at tached to each share of stock.

D. That pet l tLonerfs rel- lance on provlslons relat ing to combined report ing

(see e.g. 20 NYCRR 6-2.2) ls nisplaced. Wtren comblned reports are at lssue the

guest ion of control  over a corporat ion ar lses and, consequent ly,  conslderat lon

of vot ing r ights attached to capital  stock ls of s igni f icance. Here, however,

combined reportlng ls not at lssue and consideratlon of votlng rights does not

apply.

E. That since Bankers was the owner of more than flve percent of the

total  number of shares of pet i t lonerrs issued capltal  stock, pet i t loner l tas

properly required to add back to entire net income nlnety percent of the

interest i t  pald to Bankers (see Matter of Norcl  ,

123 Misc .  2d  16) .

F. That the pet i t ion of Rondat,  Inc. is hereby denied and the not ices of

def ic iency dated September 15, L982 are sustained.

DATED: Albany, New York STATE TAX COMMISSI0N

AUc 21 1985
PRESIDENT

COMMISSIONER


